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Crime and Punishment: 10 years of
research (1)
Filling in, adding up, moving on: Criminal Justice History in
Contemporary Britain1
Clive Emsley
1 Thirty years ago the history of crime, criminal justice, penal policy and penal institutions
in Britain was a subject scarcely explored by academics. Such work as had been done was
generally  informed  by  a  Whiggish  perspective.  It  saw  legal,  police  and  prison
developments  as  following  a  generally  enlightened,  humanitarian  and  progressive
trajectory. It understood criminals from an essentially positivist perspective. The laws,
the  courts,  the  police,  the  prisons  were  there  to protect  ordinary  people  from  the
criminal «other». In the 1960s and 1970s the enthusiasm for history from below began to
whittle away at the broad Whiggish assumptions. It was hoped that court records would
provide a way in to hearing the voices of the poor, the artisans, the working classes who
had left little evidence of their lives in what had been, until then, the usual corpus of
historical source material. It was also assumed by many of the early researchers into this
new form of social history that property crime might be a response to new attitudes
towards  property  and to  new work  practices.  For  this  reason much of  the  research
focussed on the eighteenth century and the period of industrialisation. The other area of
considerable interest was the seventeenth century; also a significant period of capitalist
development,  as  well  as  one of  war and revolution with a fair  sprinkling of  popular
protest.
2 Now, in contrast, there is a considerable amount of published research into crime and the
development of the criminal justice system in Britain. Much of it challenges the old Whig
perspective. This recent research has been informed particularly by the theoretical work
of  Michel  Foucault  and Norbert  Elias  which became available for the invariably (and
notoriously) monoglot British during the 1970s. Over the last ten years the history of
British criminal justice has been concerned with the usual filling of gaps in knowledge
and with reassessing different forms of source material. There has also been a significant
shift in the direction of research away from property crime and towards the study of
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violence,  at  least  with  reference  to  the  eighteenth  and  nineteenth  centuries  where
property crime often formed the focus of the debates and research. The terms I have used
to categorise the new work in the history of crime, criminal justice and penal policy –
filling in, adding up and moving on – are not exclusive. They are intended essentially as a
way of ordering the material and enabling a discussion of what has been achieved, what
new  directions  have  opened  up  and  what  may  yet  be  done.  Finally,  by  way  of
introduction,  a  caveat:  my own interests  focus  largely  on  the  period  from the  mid-
eighteenth century and what follows essentially reflects my interests. There has been
important and significant work on earlier periods. I would single out four books here by
reputation and by comments from colleagues who know the medieval and early modern
areas. First, Richard Fletcher’s important study of a blood feud that continued among the
Anglo-Saxon nobility over three generations before the Norman Conquest.  Whether a
feud  that  started  with  a  massacre  apparently  sanctioned by  a  king  can  properly  be
considered  in  the  context of  criminal  justice  history  might  be  open  to  dispute.
Nevertheless,  Fletcher’s  analysis  of  the  incident  provides  important  insights  into
understanding attitudes towards the use of violence and killing among the ruling elite of
the period2.  Malcolm Gaskill picks up on this latter issue with his exploration of how
crime provides an insight into the mentalities of English people from the mid-sixteenth
to  the  mid-eighteenth  centuries3.  Third  among  these  books  is  the  ground-breaking
collection edited by Jenny Kermode and Garthine Walker on women and crime during the
sixteenth and seventeenth centuries4. Finally, for the early modern period, it is important
to single out James A. Sharpe’s deconstruction of an remarkably well-documented trial
for witchcraft during the reign of James I5. The article that follows here, unfortunately
but of necessity, takes the period from the mid-eighteenth century for its focus.
 
Filling in
3 The  early  work  during  the  1970s  and  1980s  settled  the  basic  historical  outline  of
developments in crime, policing and penal policy in Britain and provided considerable
detail. However, several of its important initial premises were not explored as fully as
they might  have been.  The potential  relationship between acquisitive  crime and the
growth of capitalism and of the factory system are the most obvious examples. In the last
decade research into these issues has begun to generate some positive results.  Barry
Godfrey, most notably, has looked at theft from the factory, particularly from worsted
factories in the West Riding of Yorkshire where local employers were so concerned about
the problem as to create their own police. These private police present a problem for the
old  argument  that  links  the  early  nineteenth-century  development  of  borough  and
county police forces with the growth of capitalist industry. In some instances it seems
clear that the private police were greatly preferred by local industrialists as cheaper,
more efficient and easier to control. Godfrey also demonstrates that, contrary to much
contemporary  opinion  and  to  the  opinions  of  subsequent  legal  historians,  some
employers  who  also  served  as  magistrates  had  no  qualms  about  using  their  judicial
authority against workers in their employ. At the same time, he suggests that it would be
difficult to label factory theft as worker protest against the new work relationships and
practices. Indeed, in some instances, stolen raw materials were actually sold on to smaller
employers and this ensured that their factories were able to keep going in difficult times.
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Finally, Godfrey also casts some doubt on the notion that the factory was a more secure
system for the prevention of theft than the old practices of outwork6.
4 Much of the early research picked up on the idea that the traditional customs of the
workplace that involved the worker holding on to used raw materials for his or her own
profit was increasingly criminalised during the eighteenth-century. Thus, when weavers
held on to «thrums», carpenters to «chips», tailors to «cabbage», and so forth, as the
workers  labelled  these  perks,  they  found  themselves  more  and  more  likely  to  be
prosecuted for embezzlement. Such customs did decline during the nineteenth century,
though the extent to which this was brought about by a concerted effort to criminalise
such behaviour must remain an open question. At the same time, however, the growth of
sophisticated  joint-stock  companies  and  the  increasing  numbers  of  clerks  and  shop
workers dealing with money that  was not  their  own provided new opportunities  for
workplace  crime7.  Randall  McGowen  has  drawn  attention  to  the  eighteenth-century
concerns about fraud and the passage of new capital legislation to deal with it8. A cluster
of doctoral dissertations and articles have also taken up the shifting interpretation of
embezzlement  over  the  period,  the  problems  of  legislating  against  it,  and  the
understanding of, and theoretical fuzziness of the concept of «white collar» crime when
dealing with, among others, bankers, tax evaders, tax collectors and railway clerks9.
5 Much petty workplace crime during the eighteenth and nineteenth centuries was tried
summarily  before  magistrates  sitting  in  petty  sessions.  The  growth  of  summary
jurisdiction was something that stood out even for the early researchers into crime, yet
initially there was very little research into the work of these courts. This is now being
rectified and a series of useful essays have appeared, most notably that by Peter King,
which  stress  how  the  courts  were  used  by  a  cross-section  of  the  community  and
undermines some of the earlier assumptions about the law functioning principally as a
control mechanism in a bipolar society10. It is apparent that the summary courts became
much  more  formal  as  the  nineteenth  century  progressed,  even  so  the  practice  of
arbitration by the magistrates continued and the precise details of the change and the
pattern of that change await detailed research.
6 The issue of juvenile crime was a topic that has interested researchers from the beginning
of the new academic interest in the history of crime. Heather Shore’s Artful Dodgers is an
important  recent  addition here11.  Building  on earlier  work  Shore  demonstrates  that,
while youthful offenders were not new in the early nineteenth century, the development
of a specific concept of such an offender, particularly in legal discourse, was new. Some of
her  findings  may  have  been  expected.  Such  offenders  were,  for  example,  usually
committed petty theft, they were generally male and their families were poor. But she
also shows that their families were often struggling to be respectable and despaired about
their unruly sons, something that does not fit with the late Georgian and early Victorians
assumptions. Amongst the most interesting sources that she mines are the interviews
conducted in the late 1830s by the moral  entrepreneur William Augustus Miles  with
juvenile offenders held on the Euryalus prison hulk.
7 Shore’s  juvenile  law-breakers  were  overwhelmingly  male,  as  with  most  criminal
offenders. Pamela Cox has taken up the gendered perception of juvenile deviance in an
illuminating  fashion  for  the  first  half  of  the  twentieth  century.  She  suggests  that
assumptions about the modern world offering girls more licence fostered welfare policies
which, through their intrusiveness and surveillance, served to produce deviance12. As will
be discussed below, gender and crime has become a key topic in much of the recent work.
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Much of this work, however, has focussed on violent crime and there still remains much
to be done in assessing the role of women as petty thieves and receivers, rather than as
prostitutes, murderesses or victims13. There is also much to be done in explaining the
patterns  of  judicial  leniency  towards  female  offenders  during  the  eighteenth  and
nineteenth centuries14.
8 For crime in general, there still remains much detail to fill in and that there are ample,
relatively untouched archival resources to enable this has recently been demonstrated
by, for example, the work of Gwenda Morgan and Peter Rushton, of David Taylor, and of
Timothy  Shakesheff15.  Shakesheff  has  produced  a  study  of  crime  and  protest  in
Herefordshire  that  complements  John  Archer’s  earlier,  path-breaking  work  on  rural
arson, poaching and animal maiming in East Anglia16. The two books now challenge the
traditional view of an oppressed, fatalistic and submissive agricultural workforce in the
period following the Swing disorders of 1831. Shakesheff returns to the concept of social
crime and stresses its value for understanding the attitudes of his labourers, sometimes
«mad», sometimes «bad», and almost always «sad». They extended at least tacit support
to a range of  offences directed against  their  masters.  At  the same time farmers and
landowners  often  showed  considerable  restraint  in  prosecuting  these  cases,  and
magistrates  were often lenient  in the punishments that  they meted out,  though this
might have been as much in self-interest as over any concern for their labourers» plight.
But while Shakesheff has highlighted crime going hand-in-hand with protest on the land,
Archer’s new focus in Lancashire has pointed to poachers who, rather than being hard-
pressed agricultural labourers, were drawn from violent, urban criminal gangs17.
9 Morgan, Rushton and Taylor have shifted the geographical focus of much of the earlier
work from a concentration on London, or at least the south, to the north east of England.
Morgan and Rushton present a broad survey of  crime and punishment in the north-
eastern counties of Northumberland and Durham during the eighteenth century. There
were few big towns; the port of Newcastle upon Tyne and the city of Durham, the centre
of the old bishopric, were exceptional. This was a largely rural and sparsely populated
region, but already showing some moves towards significant industrialisation with its
growing coal trade and turbulent pitmen. The book fills in the gaps in our knowledge
about crime and penal policy in the area. Essentially the situation does not appear to have
been greatly different from elsewhere in the country. Theft, generally on a small scale,
was the principal offence to come before the courts, and while there appear to have been
loose  networks  of  offenders,  the  fears  of  contemporaries  about  large  criminal  gangs
appear to have been unfounded. Perhaps the most striking thing to emerge from the book
is the early, relatively common use of imprisonment as a punishment in the area, well
before the publication of the significant Enlightenment treatises on the subject. Morgan
and Rushton’s  book is  also important for being one of  the first  texts to give careful
consideration to the issue of  gender and crime,  something that,  as  will  be discussed
below, has become a key issue in the most recent work. David Taylor’s book looks at crime
and policing in Middlesbrough, a town that was created as a centre for the heavy industry
of  the  industrial  revolution.  In  1800 Middlesbrough was  a  dot  on the  map of  North
Yorkshire with four houses and twenty-five people. Three-quarters of a century later it
was home to 40,000 inhabitants and providing work in iron foundries, engineering and
shipbuilding.  It  was  a  turbulent,  frontier  town  for  much  of  its  early  life  with  a
disproportionate population of young men who drank heavily and fought furiously both
amongst themselves and with the new police. Taylor provides an illuminating case study
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of a unique town where respectable contemporaries manifestly had cause to hope that
their new policemen would be domestic missionaries enforcing decorum and discipline if
necessary with their batons.
10 The traditional Whig view was always that the policing of England before the reforms of
the nineteenth century was composed of reluctant part-time constables and old, decrepit
watchmen who could call the hour during the night but were useless at preventing crime
or pursuing offenders. This view began to look untenable at a relatively early stage of the
new research. In the last decade, however, the work of John Beattie, Andrew T. Harris and
Elaine Reynolds has significantly undermined it with reference to London. The focus of
both Beattie and Harris is on the square mile of the old City of London. Beattie shows
how, more than a century before the much-celebrated reforms of Sir Robert Peel, the
policing institutions of the City were transformed in response to the expansion of the
metropolis and the emergence of a new form of polite urban culture18. Harris continues
the story drawing particular attention to the interplay between different levels of the
City government and the worries over who should have control of constables and watch.
The question of control over these police officers, Harris suggests, was as important to
contemporaries as concerns about the nature of crime19. Reynolds charts the emergence
of paid, professional, supervised and relatively effective watches within the old parish
structures  of  eighteenth-century  London  beyond  the  City  proper.  Problems  for  the
developing system began to emerge as a result of the enormous taxes imposed during the
Revolutionary  and  Napoleonic  Wars.  The  inhabitants  of  the  wealthier  parishes  were
better able to cope than their poorer neighbours; the idea of the government relieving
them of the burdens of responsibility and sharing out the finances appealed to many. But
there was considerable annoyance that, while the localities of London were taxed to pay
for the new police, they were deprived of all control over them20. The next generation of
researchers needs to follow up this work with detailed assessments of policing in some of
the principal towns of eighteenth-century England. Francis Dodsworth has hinted at what
might be done with his use of Manchester archives, but the real purpose of his essay on
«civic» police in eighteenth-century England is to show how the posts of constable and
magistrate particularly were situated within a concept of civic duty. Public service for the
eighteenth-century Englishman was an obligation upon citizens of a free state and these
ideas were filtered through into the rigorous standards of behaviour imposed on the new
police in the nineteenth century21.
11 Some of the most important early research to be published on crime and policing during
the industrial revolution was the work, independently of each other, of David Philips and
Robert D. Storch. More recently they have combined their talents to develop further the
history of policing in England. First, they published an article that showed the British
government to have been considering a national police force in the early 1830s22. Second,
they  produced  an  important  monograph  detailing  the  emergence  of  policing  in  the
English provinces  in the second quarter  of  the nineteenth century23.  Their  extensive
research  in  national  and  local  archives  prompts  the  conclusion  that  the  permissive
legislation of 1839 and 1840 was much more productive of change in provincial policing
than has often been suggested. This leads to the additional conclusion that, at a time
when the rural elites were losing power to central government, in this instance at least
they enhanced their authority with their responsibility for the new police. In the end,
however,  provincial  policing  became  increasingly  drawn  into  the  net  of  central
government.  With  the  legislation  of  1856  central  government  began  its  system  of
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inspecting all forces and paying part of the costs towards those deemed efficient by the
new inspectorate – Her Majesty’s Inspectors of Constabulary who reported annually to
parliament. But the interplay of central and local was to remain a key element in the
development of policing in England throughout the nineteenth and twentieth centuries.
12 A different kind of interplay involving central government, the police and local actors has
been explored by Stefan Petrow24.  In Petrow’s book the focus returns to London. The
Metropolitan  Police  were  the  only  English  police  institution  directly  responsible  to
central, as opposed to local government. Petrow’s aim is to assess how the Metropolitan
Police and their masters in central government dealt with the demands and campaigns of
social purity groups and with the concerns of those who feared the growth of police
espionage and inquisitorial powers that they presumed existed on continental Europe. A
further novel contribution to the history of policing has been made by Haia Shpayer-
Makov with her analysis of the Metropolitan Police of London as a body of working men.
It was, she emphasises «not only … the largest such force in the country, policing the
biggest city in Europe and the hub of an expanding empire, it was also one of the largest
work  organisations  of  any  kind»25.  Its  commanders  had  to  develop  new  systems  of
management, to define carefully the ideal policeman for recruitment purposes, and to
formulate the necessary rewards and systems of assessment and control that were needed
to organise and maintain such a body. But, as already noted, London was a special case.
13 What is needed now are some detailed analyses along the lines set out by both Petrow and
Shpayer-Makov that focus on provincial forces. Chris A. Williams has made some moves
in this  direction with several  important  essays  on the policing of  the  great  cutlery-
producing city of Sheffield during the mid-nineteenth century. He explores the ways in
which urban reform and police  powers  were intertwined and how a group of  urban
radicals developed a critique of criminal justice and plans for police organised at ward
level within the city26.  Taylor’s study of Middlesbrough suggests that the local  watch
committee was content to leave its head constables to get on with the day-to-day running
of the police. But watch committees of the towns could wield considerable power; they
could have the last  say on recruitment and discipline issues.  When filled with moral
reformers, as in Liverpool in the 1890s, they could compel a head constable to take action
that he deemed to be inappropriate and fruitless – in this instance an order to close down
all of the city’s brothels on the assumption that this could stamp out vice. Some men
appear to have served on the watch committees for many years and could have had as
much, or even more detailed knowledge of police management and policing policy than
some  of  the  chief  officers  in  their  force.  But  the  watch  committees  await  detailed
investigation.  Details  of  how  county  police  committees  of  magistrates  functioned  in
relation to their chief constables also await research; as do the standing joint committees
of magistrates and elected county councillors that replaced these magistrates-only bodies
in 1888. There is, however, a useful analysis of the social origins of the chief constables of
England  and  Wales  since  the  mid-nineteenth  century  that  traces  their  shift  from
representatives of local power to an elite group of administrators with direct links to
central government27.
14 Police officers use their discretion to make arrests, and an arrest constitutes a suspect’s
introduction into the criminal justice system. Peter King’s Crime,Justice and Discretion in
England 1740-1820 presents  an important  reappraisal  of  the criminal  justice  system in
England on the eve of the major reforms of the early nineteenth century28. King uses the
metaphor of a long corridor of inter-connecting rooms to describe the system. Each room,
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a judicial space moving from pre-trial procedures to punishment, had a different shape
according to legal constraints and customary expectations. The accused might leave the
corridor at any point depending on a variety of factors, not the least of which was the
discretion of the accuser, usually a victim. King has no doubt that the law was slanted
against the poor and he stresses the role of the middling sort as both victim-prosecutors
and jurors. He argues, convincingly, that the law was never an instrument that could be
deployed solely in the interests of the property-owning elite. Victim-accuser-prosecutors,
jurors, judges and others massaged situations to achieve what they as individuals or as
groups saw as a fair resolution to an offence. All classes used the law, and it became an
arena of struggle and negotiation within which accommodation seems to have been far
more common than the kind of mystification stressed many years ago by Douglas Hay29.
15 A key development in the English criminal trial during the eighteenth century was the
appearance of defence counsel, and the beginnings of the trial as an adversarial contest
between legal professionals. This has been chronicled and analysed by David J.A. Cairns,
John H. Langbein, and Allyson N. May. Langbein shows that, following some notorious
cases  in  the  late  seventeenth  century  during  which  individuals  were  convicted  and
executed for treason on perjured evidence, defence counsel were introduced to assist
individuals accused of this offence. During the 1730s judges extended the procedure to
felony trials. They did this for the best of motives. There was an increasing use of lawyers
in the conduct of prosecutions and this appeared to put defendants at a disadvantage. At
the same time, the use of blood money rewards and the opportunities for accomplices to
turn to  King’s  evidence,  seemed to  present  a  greater  likelihood of  false  witness  and
perjured evidence. However, Langbein argues that the defence counsel gradually led to
the silence of the accused in the court and to new burdens of proof being placed on the
prosecution. The unfortunate result of well-meaning changes introduced to assist the
defendant, was a system that «failed to develop institutions and procedures of criminal
investigation and trial that would be responsible for and capable of seeking the truth»30.
May’s concern is specifically the development of the bar at the Old Bailey from the late
eighteenth to the mid-nineteenth century31. Her work fleshes out much of the argument
to be found in Langbein. She shows that, while they were responsible for some significant
changes in the development of the criminal trial,  the barristers were not,  as a body,
committed to reform and did not show great concern for the rights of prisoners. Like
Langbein, she also focuses on the debates about «truth» and «justice» in the both legal
and the lay press in the period surrounding the Prisoners’ Counsel Act of 1836 that finally
permitted barristers to address the court on a defendant’s behalf. Cairns covers some of
the same ground but takes the story on to 1865 exploring the continuing debates about
the adversarial system and also its implications for the procedure of criminal trials32.
16 One of the concerns acting upon the eighteenth-century English judges and highlighted
by Langbein was the fact that individuals accused of felony faced the possibility of a
capital  sentence.  One of  the most passionate monographs touching on the history of
crime and published during the last decade is V.A.C.  Gatrell’s  The Hanging Tree33.  The
gradual replacement of barbaric public executions by more humane and rational systems
of  punishment  was  a  common  assumption  in  the  old  Whig  view of  criminal  justice
history. These assumptions took a severe battering from the theories of Michel Foucault
and then with Michael Ignatieff’s A Just Measure of Pain34. But this work, together with that
of Margaret De Lacy, William Forsythe and Seán McConville, tended to focus more on
policy and shifts in penal sanctions35. Gatrell does not eschew these issues, but his real
Crime and Punishment: 10 years of research (1)
Crime, Histoire & Sociétés / Crime, History & Societies, Vol. 9, n°1 | 2005
7
interest is in exploring how the public execution was understood, how the executions
were  portrayed  and  the  ways  in  which  crowds,  rather  than  polite  and  respectable
commentators, responded. Along the way he suggests that humanitarianism and a new
sensitivity  were  much  less  important  in  bringing  about  change.  His  stress  on  the
pragmatism of politicians whose over-riding determination was to shore up the penal
system has not gone unchallenged, however.  His critics have drawn attention to real
differences between Robert Peel and his predecessor over capital punishment and have
stressed,  once  again,  the  significance  of  emotion  and  the  humanitarian  perspective
among reformers36.
17 Randall  McGowen  is  Gatrell’s  most  subtle  and  tenacious  critic  and  places  particular
emphasis on detailed analyses of what contemporaries said and wrote in the debates on
capital punishment. He argues forcefully and convincingly, and in contradiction to the
traditional Whig argument of a growing humanitarianism, that by the mid-nineteenth
century a new confidence and vigour was apparent among those advocating the retention
of capital punishment. The focus of the debate settled on the sanctity of human life and
the need to preserve civilised society from the threat posed by those labelled as the
«criminal class». The retentionists urged the consideration of the victim and the victim’s
family, and the requirement that the state enforce security for its citizens37. The debates
of the following century, which led ultimately to the abolition of the death penalty, have
been reassessed by Victor Bailey with particular reference to the position of the Labour
Party38.
18 Two other areas of punishment have also been valuably filled in and developed over the
last decade. Gwenda Morgan and Peter Rushton have taken up Roger Ekirch’s work on
transportation to the American colonies during the eighteenth century. Their focus is
primarily  on  variations  in  sentencing,  what  happened  to  the  convicts  once  in  the
colonies,  how  many  made  it  back  home  and  in  what  ways39.  Transportation  to  the
Australian colonies is much better known, but Deborah Oxley has broken new ground
with  her  monograph  on  the  female  convicts  sent  there40.  Alyson  Brown  has  also
addressed the  question of  what  happened to  convicts  in  the  context  of  their  prison
experience and the forms of protest and disturbance in English prisons between 1850 and
192041.
 
Adding up
19 Adding up can be construed as the preparation of syntheses. There are now five broad
survey texts drawing together the research into crime and penal policy in England. An
«introductory history» put together by four authors, attempts with varying degrees of
success to span the medieval to the modern periods42. A documentary source book was
published subsequently  to  accompany this  book43.  The  two volumes  by,  respectively,
James  A.  Sharpe  and  Clive  Emsley  cover  the  mid-sixteenth  to  the  beginning  of  the
twentieth century44. A survey by David Taylor covers roughly the same period as Emsley
and continues through to 1914, while that of Philip Rawlings covers three centuries from
the Glorious Revolution of 168845. Two books by David Jones cover the history of crime
and policing in Wales during the nineteenth and twentieth centuries, though, given the
extent to which they depend on archival research and Jones’s towering presence in the
area, it is rather misleading to consider them as syntheses46.
20 «Adding up» can also refer to the statistics of crime. As one of the syntheses notes:
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Many of the key questions,  certainly many of the most popular questions about
crime,  are quantitative.  How much was there? Was it  increasing or  decreasing?
Which types of crime were most prevalent at particular periods or in particular
places? Even the central question: did economic and social change foster different
kinds of criminality requires statistical evidence to hazard an answer47.
21 The  new generation  of  historians  of  crime has  always  recognised  the  problems  and
difficulties inherent in the use of criminal statistics. Howard Taylor’s work towards the
end of the 1990s challenged the value of even the most cautious conclusions that had
been drawn from statistical evidence.
22 The argument that the statistics said much more about policing than about crime has
long been deployed. Setting the twentieth-century statistics alongside campaigns within
the police service to demonstrate their worth and their need for better funding and
improved wages, Taylor revealed that the incidence of crime increased alongside these
campaigns48.  Taking  the  statistics  for  an  even  longer  period,  namely  from the  mid-
nineteenth century, he has argued that the figures really only reflect what the treasury
was prepared to put in to the criminal justice system at any one time. Thus, he maintains,
even with murder, the offence that has generally been regarded as the one where the
statistics  most  closely  match  the  actual  incidence,  the  overall  annual  number  was
restricted since police forces, and the criminal justice system in general, were having to
work within fixed budgets49.  These arguments have not gone unchallenged. The most
systematic critique is  that presented by Robert M. Morris who suggests that Taylor’s
theory  does  not  allow  for  the  complexities  of  the  decentralised  and  disaggregated
character  of  the  English  criminal  justice  system.  It  is,  for  example,  difficult  to
comprehend the mechanism by which more than one hundred separate police forces
could collaborate to construct increases in crime within their respective jurisdictions at
precise moments. Morris also denies that there is any evidence to suggest unbreakable
budgetary ceilings for the finances of  the criminal  justice system. He does,  however,
concede that Taylor’s work has drawn useful attention «to just how little some of the
inputs [to the criminal justice system] have been studied, and how far the division and re-
division of criminal business between the courts was manipulated»50.
23 Less immediately contentious than Taylor’s work, but significant and important, is the
analysis of the arrest statistics for mid-nineteenth-century Sheffield by Chris A. Williams.
The conclusions of Williams’s analysis suggest that during the early 1860s around one in
five of the male population of Sheffield – a city noted for its artisan class working in the
cutlery trades – had a criminal record. The crimes were rarely serious and were tried in
the lower, summary courts administered by magistrates. But the sheer number of arrests
adds weight to the early arguments of Robert Storch about policemen serving as domestic
missionaries intervening often and regularly to impose new standards on the working
class51.  Working out  from these  conclusions  Williams has  suggested further  how the
categorisation and enumeration of separate crimes and types of offenders in the mid-
nineteenth-century served to  make the problems appear  manageable  and potentially
solvable52.
 
Moving on
24 Contemporary political events can excite historical investigation. In Britain during the
1990s  there  was  a  vociferous  political  campaign to  provide  pardons  for  the  soldiers
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sentenced for cowardice and executed by firing squad during the First World War. The
arguments  were often emotional  on both sides.  They prompted books defending the
British Army and stressing that it  was fighting an unprecedented war at a time of a
completely  different  mental  world-view53.  But  they also prompted some rather  more
interesting research that  related the military law to the criminal  law and sought  to
explain, for example, the reasons why certain men were chosen as examples for the firing
squad rather  than others.  Gerard Oram’s  work in  particular  has shown senior  army
officers deploying contemporary eugenicist thought to single out «worthless men» for
execution.  He has shown how the eighteenth-century system of  «pious perjury» that
prompted judges and juries to devalue goods in cases of theft to spare individuals from
the  death  penalty  had  echoes  in  the  courts  martial  during  the  war.  Finally,  he  has
contrasted the workings of the British Military Code with that of other combatant states54
.  The workings  of  military codes  in other  periods  would benefit  from further study.
Similarly, the extent of ordinary criminality among servicemen in both peace and war
remains significantly under-researched55.
25 Concerns about offences in which firearms are used generated considerable anxiety and
draconian legislation in Britain during the 1990s. This prompted some research within
the country, but the most provocative text was written by a historian resident in the
United States. In Guns and Violence Joyce Lee Malcolm takes as her starting point the fact
that, until the Declaration of Independence and the subsequent war, Britain and America
lived under the same legal code and enjoyed the same legal rights. Since that period, she
argues, while the Americans have preserved their right to bear arms, successive British
governments of all political hues have systematically deprived their citizens of the right.
She suggests further that the current difference in levels of crime in England and the
United States, with violent crime, especially property crime, increasing in the former and
declining in the latter,  is  directly linked with this  policy56.  The argument is  thought
provoking and has also been taken up by a polemicist of the radical right claiming to
write «a history», but it is far from conclusive or convincing57. There were, for example,
no restrictions on the purchase of guns in Victorian England, yet few appear to have
availed themselves of the opportunity of acquiring such a weapon. When Englishmen,
Welshmen,  Scotsmen  killed  in  the  nineteenth  and  twentieth  centuries,  they  appear
perfectly satisfied with their fists, boots or even knives.
26 Contemporary concerns about child sex abuse and paedophiles underpin Alyson Brown
and David Barrett’s investigation of child prostitution and abuse since the close of the
Victorian period58. In particular they draw attention to the discourses within which the
problem  was  characterised  and  addressed,  and  which  oftentimes,  because  of  the
sensitivity and controversial nature of the issue, concealed as much as they exposed of
the problem. Brown and Barrett acknowledge a significant debt to a slightly earlier book
by  Louise  Jackson  which  explores  in  detail  how  the  sexual  abuse  of  children  was
discovered,  discussed  and  dealt  with  in  Victorian  and  Edwardian  England.  There  is
considerable emphasis in Jackson’s work on the different beliefs and codes of classes,
neighbourhoods and the law, and also on the «apparent contradiction between the shock
and horror that the notion of sexual abuse elicited and the readiness with which alleged
abusers  were  acquitted  or  sentenced  to  fines  and  minor  terms  of  imprisonment»59.
Jackson finds  a  resolution to  the  contradiction in  the  concept  of  respectability.  The
honest, hard-working man could not be perceived as a lustful abuser of an innocent child.
At the same time she points to shifting perceptions of the child emerging in the early
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twentieth century that challenged the concepts of the innocent child and that gave rise to
anxiety about «neuroses» in some children who developed sexual impulses and fantasies.
27 The recognition of gender as a serious conceptual subject for historians, together with
the emergence of a cultural history drawing much of its inspiration from post-modernist
thinking have both had a significant impact on the history of crime in the last decade.
Prostitution, infanticide and wife-beating have been subjects of interest for historians of
crime since the recent growth of academic interest in the area. Mark Jackson’s work on
the cases of infanticide brought before eighteenth-century assizes, particularly for the
Northern  Circuit,  brings  a  new  dimension  to  the  understanding  of  illegitimacy  and
medical  testimony  during  the  period.  It  also  extends  our  knowledge  of  the  use  of
discretion by the courts and of debates about the administration of justice60.  Jackson
subsequently developed this work by editing a collection of essays on infanticide which,
while the main focus remains England, has important comparative chapters on France,
Germany and South Africa61.
28 A novel approach to the history of domestic violence, one that stresses the significance of
spatial  and  social  contexts,  the  rhythms  and  rituals  of  daily  life  and  generational
experience, is to be found in Shani D’Cruze’s work on the petty courts of Lancashire and,
to a lesser extent, Suffolk in the second half of the nineteenth century. D’Cruze rehearses
some of the more recognised areas of the topic, such as the dangers within the home and
the construction of an individual’s identity within the courtroom. But she also points to
the potential  advantages for courtship,  with its  inherent risks,  at  the workplace,  the
potential for sexual exploitation at the workplace and within the robust plebeian leisure
culture of the period that social historians have often tended to celebrate. Finally she
delineates the various support networks available for injured women among both family
and  neighbourhood62.  In  a  subsequent  edited  collection  on  the  period  1850  to  1950,
D’Cruze brings together a series of short, and somewhat variable papers that revisit some
of these issues, but which also point to the use of violence in the construction of some
masculinities,  particularly  that  of  the  working-class  «hard man»63.  Perhaps  the  most
significant  researcher  focussing  on  violent  masculinity  is  Andrew  Davies  who  has
painstakingly reconstructed youth gangs in Manchester and Glasgow emphasising their
conservative  nature,  their  place  in  the  life-cycle  of  the  urban  working  class,  their
predominantly, but not exclusively, male composition64.
29 Two historians have attempted broad surveys of violence in England. John Carter Wood
argues that violence was «discovered» as a social problem in the late eighteenth and early
nineteenth centuries as a traditional customary understanding that legitimated physical
confrontation  was  challenged  by  an  emergent  middle –  and  upper-class  culture  that
idealised propriety, rationality and self-restraint65.  Clive Emsley takes a rather similar
line  but  emphasises  how  notions  of  Englishness  became  intertwined  with  the
understanding of violence in crime, politics, sport and other social exchanges over the
two  centuries  from  the  mid-eighteenth  century66.  Interpersonal  violence  in  the
eighteenth century, and particularly how it related to changing ideas of masculinity, has
been  explored  by  Robert  Shoemaker  in  a  series  of  essays67.  The  most  detailed  and
sustained analysis of male violence in Victorian England is that by Martin J. Wiener68. Men
of Blood examines homicides committed by men, particularly those in which a woman was
the victim, and the responses to these homicides by the courts and the wider population.
Wiener argues that, while there was an increasingly sharp distinction made between the
separate spheres of men and women during the Victorian period, this had the effect of
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criminalising male violence. In the new script that emerged in Victorian courtrooms the
«innocence and weakness» of women fostered a greater severity against men who injured
and  killed.  Wife  killing  was  increasingly  prosecuted  as  murder,  and  wife  killers
constituted  an  increasing  number  of  those  convicted  and  executed  for  murder.
Occasionally  juries  and  judges  clashed  over  the  understanding  of  the  actions  of  the
accused; but, possibly at a slower rate, juries too began to adopt the harsher line being
taken by judges, as well as by civil servants and politicians in the Home Office. Wiener
makes the tantalising and provocative suggestion that the protection of women in this
way was at its most marked in the Victorian period, and gradually subsided during the
twentieth century – a suggestion that deserves to be followed up with more research.
30 Wiener’s work has important parallels with Anette Ballinger’s passionate account of the
15 women executed for murder in England and Wales between 1900 and 1955. In the same
way that Oram set out to establish what criteria led to men being executed from among
those sentenced for cowardice during the First World War, Ballinger set out to establish
the criteria that led to these women being denied clemency from the 130 or so actually
sentenced to death for murder. She shows clearly that, in significant ways, each of the 15
failed to fulfil the gender expectations of women during the period. Those who «step
furthest  beyond  the  boundary  of  acceptable  female  conduct  and  behaviour»  she
concludes, «also receive the harshest form of punishment»69. Ballinger’s 15 women used a
variety of methods to kill  their victims,  during the nineteenth-century,  however,  the
popular  perception was that  murderesses  invariably used poison.  Katherine Watson’s
lively account of poisonings in England from the mid-eighteenth century to the First
World War demonstrates that men were as likely to use poison as women. Drawing on the
details  of  some  540  cases  she  interweaves  motives  with  the  availability  of  different
poisons and the increasing abilities of the authorities to detect its use70.
31 The books of Ballinger, Shani D’Cruze, Louise Jackson and Martin Wiener are all informed
by  post-modern  and  cultural  history  perspectives.  There  are  post-modernists  and
contemporary cultural historians who proclaim the centrality and significant of the text,
apparently oblivious of the fact that careful textual analysis has always been central to
the craft of the good historians. Such careful textual analysis, emphasising the context as
well as the content has been significant in the work of those academics that have focused
on the history of crime and criminal justice. There are good recent examples to be found
in  David  Philips’s  biography  of  William  Augustus  Miles,  a  royal  bastard  and  penal
reformer who conducted a series of investigations into criminality in England during the
1830s  and  ended  his  days  as  head  of  the  police  in  Sydney,  Australia,  in  Philips’s
deconstruction of the theories of early nineteenth-century moral entrepreneurs, and in
the late David Englander’s essay on Henry Mayhew’s analysis of the Victorian criminal
classes71. Paul Lawrence, in turn, has begun to make comparative assessments of police
memoirs in England and France to assess how officers in the two countries perceived and
understood crime and the poor, and how they sought to present their own careers to the
public72.
32 In addition to the use of some of the supposedly novel ideas of post-modernism, there has
also been a considerable growth in twentieth-century history in Britain. Yet, to date, this
has not yet had much impact on the history of crime and the criminal justice system.
There are histories of policing that cover and, in some instances focus entirely on the
twentieth century73.  Louise Jackson has begun to illuminate the experience of women
police officers and the welfare role to which they were largely confined during the inter-
Crime and Punishment: 10 years of research (1)
Crime, Histoire & Sociétés / Crime, History & Societies, Vol. 9, n°1 | 2005
12
war period and the years immediately following the Second World War74. David Jones’s
last and posthumously published book assesses the pattern of crime and the changes in
policing policies in South Wales across most of the twentieth century75. Donald Thomas
looks at the pattern of crime and on specific kinds of offender during the Second World
War, but this is a popular history geared more to telling interesting stories rather than
presenting any detailed analysis of the overall impact of war76. Thomas is not concerned
with the extent to which wartime patterns followed pre-war trends or continued after the
conflict. For a broad summary of the pattern of crime and penal policy in the first half of
the twentieth century there remains  little  more than a  brief  essay by Emsley and a
discussion of the statistics of violent crime in his book on violence in England77.  It is
encouraging that some recent doctoral students have begun to address the issues for the
twentieth century, and that the first fruits of their work is just beginning to appear in
articles. Significant here is the work of Mark Roodhouse and James Whitfield. The former
focuses on the Black Market during the Second World War, how it was policed and the
extent to which new policing methods were continued after the war78. Whitfield paints a
bleak picture of the Metropolitan Police after the war and assesses the impact that poor
pay, low morale and depleted numbers among the police was to have on immigrants from
the West Indies during the 1950s, 1960s and 1970s79.
33 It will be apparent that virtually all of the recent research discussed above concerns on
England and Wales.  This  is  not  simply  the  result  of  an  Englishman’s  myopia.  It  has
become a common-place for English historians to begin discussions by stressing that they
are focussing on England and Wales, emphasising that while Ireland had the English legal
system, the English were generally perceived as alien occupiers, and that Scotland had a
separate legal  system.  I  have left  such a comment to the end.  There has been some
interesting and important work on Ireland and Scotland. In particular Mark Finnane has
assessed the statistics of criminal violence in Ireland while Carolyn Conley has focussed
more  closely  on  individual  cases  to  chart  the  pattern  and  practice  of  interpersonal
violence after the Great Famine80. Anne Crowther has published a stimulating assessment
of  the  inter-relationship  between  English  and  Scottish  law  in  the  early  nineteenth
century  and  there  has  been  some  work,  much  of  it  still  in  the  form  of  doctoral
dissertations,  on  police  development  and  on  women  as  both  the  victims  and  the
perpetrators of violence81. But one of the greatest gaps in the recent «British» research is
the general lack of work on the history of crime and criminal justice in Scotland and
Ireland.
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